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TO  THE  Ontario  Human  Rights  Commission  and  to  the  Honourable 
Dalton  Bales,  Minister  of  Labour  of  the  Province  of  Ontario: 


Gentlemen: 

Pursuant  to  my  appointment  by  the  Hon.   Dalton  Bales, 
Minister  of  Labour,  on  the  3rd  of  April,  1968,  as  a  Board  of 
Inquiry  under  the  Age  Discrimination  Act  of  Ontario  to  inquire 
into  the  above-cited  complaint,  arrangements  were  made  for  a 
hearing  to  be  held  on  Thursday,  May  2nd,   19  68,  at  Committee 
Room  #3,  3rd  Floor,  Main  Building,  Queen's  Park.     The  hearing 
was  continued  at  Room  201,  454  University  Avenue,  Toronto,  on 
Thursday  and  Friday,  May  9th  and  10th,  and  concluded  there  on 
Thursday,  May  16th,  1968. 
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I  propose  first  to  deal  with  those  facts  arising 
from  the  hearing  which  are  not  in  dispute;  then  to  set  out 
the  issues  which  I  must  determine  for  the  purposes  of  this 
report;  and  finally,  to  submit  my  recommendations  to  the 
Commission  for  the  consideration  of  the  Minister  of  Labour. 

I 

On  Wednesday,  November  1st,   1967,   in  the  classified 
section  of  the  Toronto  Telegram  there  appeared  an  advertisement 
under  the  name  "Michael  Brent"  with  the  teleDhone  number 
922.5178.     Amongst  the  positions  advertised  as  being  open  was 
the  following: 

Private  Secretary 
TOP  executive  of  progressive  major 
company  requires  a  career  minded 
girl.     Top  skills  essential.  Age 
25-35,  salary,   $425  to  $H50. 

The  complainant  saw  this  advertisement  on  the  day  it 
appeared,  telephoned  the  respondent  agency  next  day,  and  was 
put  in  touch  with  Miss  Heather  Rudolph.     Although  the  complainant 
pointed  out  to  Miss  Rudolph  that  she  was  outside  the  age-range 
referred  to  in  the  advertisement,  Miss  Rudolph  agreed  to  inter- 
view her,  and  the  complainant  went  to  the  premises  of  the 
respondent  agency.     There  followed  an  interview  of  about  one 
hour  to  an  hour  and  a  half,  during  which  time  the  complainant 
filled  out  an  application  form,  submitted  a  letter  of  reference, 
and  was  given  dictation  which  she  took  down  in  shorthand.  Later 
that  same  day,  telephone  contact  was  made  betweevthe  complainant 
and  Miss  Rudolph,  during  which  Miss  Rudolph  informed  the  com- 
plainant that  she  had  been  in  touch  with  the  company  cn  whose 
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behalf  the  agency  had  advertised  the  abovement ioned  advertise- 
ment, and  the  company  did  not  find  Miss  Britnell  suitable. 

On  November,   8th,  1967,  the  complainant  saw  the 

following  advertisement  in  the  classified  section  of  the 

Toronto  Telegram,  under  the  name  "Michael  Brent": 

Executive  Secretary 
SENIOR  executive  of  progressive 
major  company  requires  attractive 
career  minded  girl.     Top  skills 
essential.     Age  25-35  .     Salarv  $110. 

The  complainant  telephoned  the  resDondent  agency  and 
upon  contacting  Miss  Rudolph  inquired  whether  this  advertise- 
ment related  to  the  same  position  as  the  advertisement  of 
November  1st.     She  was  informed  that  it  did,  and  the  matter 
was  not  proceeded  with  further  at  that  time. 

Ill 

For  the  purposes  of  this  report  -the  first  issue  I  have 
to  determine  is  whether  age  was  the  reason  why  the  complainant 
was  denied  the  opportunity  to  meet  with,  and  be  interviewed  by, 
the  prospective  employer.     If  I  find  that  age  was  not  the 
reason,  then  that  is  the  end  of  the  matter.     However,   if  I 
find  that  age  was  the  reason,  then  the  second  issue  that  has 
to  be  determined  is  whether  this  denial  amounts  to  an  act 
of  discrimination  within  the  terms  of  section  5(1)  of  the  Age 
Discrimination  Act. 

With  respect  to  1he  first  issue,  I  feel  I^iould  make  a 
few  observations  about  proof  of  intent .     One  of  the  most  difficult 
facts  to  determine  are  motives.  And  yet,  discrimination,  whether 
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it  be  with  respect  to  employment  or  accommodation,  cannot 
be  ascertained  from  the  mere  act  of  denial;  there  must  also 
be  the  fact  of  intention  or  motive.     Sometimes  one  can  be 
compelled  to  the  conclusion  that  discrimination  was  the 
motive  only  after  observing  a  series  of  similar  activities. 
Sometimes  the  conclusion  that  discrimination  was  the  motive 
can  be  determined  on  the  basis  of  one  act  of  denial  in  the 
light  of  the  surrounding  circumstances . 

Because  of  the  difficulty  of  proving  what  was  in  the 
mind  of  the  actor  with  respect  to  certain  prohibited 
activities,  legislation  has  been  enacted  by  Parliament  and 
by  provincial  legislatures  to  the  effect  that  proof  of  the 
observable  act  shifts  the  onus  upon  the  actor  to  disprove  the 
offence,  or  to  show  that  the  proscribed  unlawful  act  did  not 
occur  because  there  is  a  perfectly  valid  explanation  for  it. 
Thus,   for  example,  the  Criminal  Code  in  Section  2  21(3)  provides: 

.   .    .  evidence  that  an  accused  failed  to  stop  his 
vehicle,  offer  assistance  where  any  person  has  been 
injured  and  give  his  name  and  address  is  prima  facie 
evidence  of  an  intent  to  escape  civil  and  criminal 
liability . 

Perhaps  more  pertinent  for  our  purposes  is  the  approach 
inherited  from  the  common  law  and  applied  by  labour  relations 
boards  with  respect  to  allegations  of  dismissal  of  employees 
for  union  activities.     This  point  was  illustrated  by  Professor 
H.W.  Arthurs,   sitting  as  a  Board  of  Inquiry  under  the  Ontario 
Human  Rights  Act  into  the  complaint  of  Ruest  againstl . B .E .W. , 
Local  120,  where  he  adopted  the  following  summation  by  the  Ontario 
Labour  Relations  Board  in  fetropolitan  Meat  Packers  Ltd.,   (1962  ) 
62  C.L.L.C.,  paragraph  16,  230: 
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...   it  is  rarely  the  case  that  an  employer 
will  inform  the  employee  that  he  is  dis- 
charging him  for  union  activity.     The  conclusion 
as  to  the  "real  reason"   for  the  discharge  must 
therefore  often  be  arrived  at  on  circumstantial 
evidence  and  the  question  of  onus  of  proof  becomes 
a  material  consideration.     The  primary  onus  ... 
lies  on  the  complainant  ,   but  that  does  not  mean 
that  the  complainant  is  bound  to  prove  by  direct 
evidence  every  fact  or  conclusion  of  fact  upon 
which  the   issue  depends.     Legitimate  and  reason- 
able inference  may  be  drawn  from  all  the  evidence 
adduced  and  that  which  is  clearly  deducible  from 
the  evidence   is  as  much  nroved  as   if  it  had  been 
established  bv  direct  evidence....     It  should  be 
borne  in  mind  that  the  facts  as  to  the  real 
reasons  for  discharge  often  lie  peculiarly  and 
necessarily  within  the  knowledge  of  the  respondent 
....   [I]n  an  action  for  wrongful  dismissal  at 
common  law  ...   "it  was  only  necessary  for  the 
plaintiff  to  establish  that  he  was  employed  for 
an  indefinite  time  and  that  he  was  dismissed 
without  notice.     The  onus  then  shifted  to  the 
defendant  to  prove  that  such  dismissal  was 
justified .".... 

To  return  to  the  matter  at  hand,  we  are  faced  with  the 
act  of  denial  to  the  complainant  of  the  opportunity  to  be 
interviewed  by  the  prospective  employer.     Was  this  because  of 
the  complainant's  age?     I  have  no  doubt  in  my  mind  that  it  was. 
All  the  surrounding  circumstances  substantiate  this,  and  in  the 
light  of  these,  explanations  offered  by  Miss  Rudolph  in  her 
testimony  with  respect  to  other  possible  explanations  strike 
me  as  being  ex  post  facto  attempts  to  give  reasons  other  than 
those  which  motivated  the  act  of  denial. 


We  have  first  the  two  job  advertisements  as  well  as 
the  job  order.     The  age  specified  is  "25-35".     In  the  job  order 
the  original  figures  were  "21-35",  and  subsequently  the  number 
"21"  was  stroked  out  and  the  number  "25"  substituted  for  it. 


There  is  no  question  butthat  at  the  present  time  theActcbes  not 
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forbid  discriminatory  advertising.     However,  as  the  Hon. 
H.L.  Rowntree  stated  in  the  Legislature  when  introducing  the 
Act,  the  fact  of  setting  out  an  age  range  raises  the  presumption 
that  it  must  mean  what  is  says,   i.e.,   it  is  prima  facie  evidence 
of  a  discriminatory  intention.     Mo  one  adds  to  the  length  of 
an  advertisement  without  intending  the  addition  to  be  read, 
and  acted  upon.     It  cannot  be  that  employment  agencies  insert 
age  specifications  or  decide  not  to  insert  them  merely  as  the 
mood  inspires  them.     It  is  not  clear  whether  the  prospective 
employer  specified  the  exact  age,  or  whether  someone  in  the 
respondent  agency  interpreted  his  request  reasonably  and  logically 
and  made  the  decision  as  to  the  exact  specification.  Nevertheless, 
even  if  one  accepted  the  latter  explanation,  still  the  agency 
must  have  known  the  employer's  requirements.     There  is  no 
evidence  that  an  employer  would  permit  the  agency  to  decide  for 
him  whether  there  is  to  be  a  requirement  or  preference  for  a 
certain  age  group.     Therefore,  the  age  specification  in  the 
advertisements  referred  to  earlier  must  have  been  required  by 
the  employer,  explicitly  cr  implicitly,  and  these  advertisements 
raise  a  presumption  of  discriminatory  behaviour. 

Taking  this  specification  at  its  worst,  and  reading  it 
literally,   (which  is  a  prime  canon  of  construction),  this  means 
that  no  one  outside  this  age  range  would  be  considered.  Taking 
this  specification  in  its  most  favourable  light  from  the  point 
of  view  of  the  respondent,  and  this  was  the  furthest  that  any 
witness  suggested  it  could  be  construed,  it  meant  that  an 
applicant  within  the  specified  age  range  would  bepreferred, 
although  others  were  not  necessarily  excluded.  Even  the  latter 
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construction,   if  acted  upon,  would  amount  to  discrimination 
on  the  basis  of  age.     It  is  no  different  that  an  advertise- 
ment which  states  "white  girl  preferred".     Literally  it  can 
only  be  construed  as  "I  will  accept  someone  outside  this  age 
range  only  if  no  one  within  the  required  range  applies  at  all", 
or  "unless  you  are  within  the  required  range  or  have  other 
overwhelming  qualifications,  please  0o  to  the  end  of  the  line". 
The  whole  purpose  of  anti-discrimination  legislation  is  to 
further  equality  of  ODportunity.     Equality  of  opportunity 
cannot  be  achieved  if  only  outstanding  individuals  in  the 
category  discriminated  against  are  to  be  considered,  or  if 
individuals  in  the  handicapped  group  are  considered  only 
when  there  is  complete  absence  of  other  applicants. 

In  any  case,  what  is  the  evidence  to  support  or  refute 
the  presumption  that  for  the  position  which  this  inquiry  is 
concerned  with  applicants  outside  the  specified  age  range 
would  not  be  considered,  or  would  receive  only  secondary 
consideration?     In  refutation  of  this  presumption,  apart  from 
the  assertion  by  Miss  Rudolph  that  no  discrimination  was 
intended,  reliance  was  placed  upon  the  testimony  of  Mrs.  Pearn 
that  although  she  was  aged  forty-six  the  respondent  agency 
was  able  to  place  her  with  an  employer  who  had  specified  an 
age  range  of  3  0-40.     However,  of  note  here,  is  that  the  age 
range  specified  was  higher  than  the  one  in  the  job  specification 
which  is  the  subject  of  this  inquiry.     Furthermore,  the 
evidence  is  insuff  icient  to  determine  what  other  considerations 
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went  into  the  placing  of  Mrs.  Pearn.     Secondly,  we  have 
reliance  upon  the  fact  that  Miss  Britnell  was  invited  to  the 
interview  by  Miss  Rudolph  even  though  Miss  Rudolph  had  been 
informed  that  Miss  Britnell  was  outside  the  specified  age 
range.     However,  this  is  an  equivocal  factor.     As  Miss  Rudolph 
stated,  there  was  no  question  in  her  mind  that  somewhere  there 
was  a  job  for  Miss  Britnell.     The  agency  is  dependent  upon 
job  applicants,  and  certainly  would  not  want  to  discourage 
these  applicants  from  coming  to  the  agency's  office  to  place 
their  record  on  file  for  whatever  future  job  prospects  there 
may  be.     It  might  even  be  that  when  Miss  Rudolph  invited 
Miss  Britnell  to  come  to  see  her  she  thought  Miss  Britnell 
would  be  able  to  see  the  prospective  employer  who  initiated 
the  advertisements.     Nevertheless,  at  some  subsequent  time 
it  was  decided  that  Miss  Britnell  be  not  interviewed  by  him. 

In  support  of  the  presumption  that  age  was  the  factor 
in  the  denial  of  an  interview  with  the  employer,  the  first 
evidence  is  that  of  the  telephone  call  in  which  Miss  Rudolph 
informed  Miss  Britnell  that  she  had  called  the  employer  and 
he  did  not  want  to  see  Miss  Britnell  because  he  was  a  young 
man.     Under  oath  Miss  Rudolph  stated  that  she  did  not  in  fact 
call  the  employer,  and  that  her  statement  that  she  had  was 
untrue.     Nevertheless,  although  there  seems  to  be  some 
difference  in  testimony  as  to  the  exact  words  used,  there  is 
no  doubt  that  the  gist  of  the  statement  made  at  that  time  to 
Miss  Britnell  was  that  the  enployer  was  young  and  so  Miss  Britnell 
was  not  suitable  because  ayounger  person  was  desired.  I  do  not 
doubt  that  Miss  Rudolph  mist  have  realized  that  this  was  how 


Miss  Britnell  understood  her.     If  Miss  Britnell  got  the  wrong 
impression  about  her  unsuitability  because  a  younger  secretary 
was  what  the  employer  had  in  mind,  then  Miss  Rudolph  could  have 
corrected  it.     She  did  not. 

Subsequently,  both  in  testimony  before  me,  and  in 
written  communication  on  behalf  of  the  respondent  agency, 
various  reasons  were  given  for  Miss  Britnell1 s  disqualification. 
Of  all  these  possible  justifications,  only  two  were  repeatedly 
stressed  and  seem  worthy  of  consideration  —  the  question  of 
secretarial  skills,  and  the  question  of  ability  to  withstand 
the  stress  of  the  job. 

I  heard  a  great  deal  of  testimony  from  a  number  of 
witnesses  about  Miss  Britnell 's  testing  results.    These  results 
would  appear  to  amount  to  this:     although  Miss  Britnell  was 
efficient  at  taking  shorthand,  her  typing  was  probably  only 
fair  to  good,  and  certainly  not  "tops";  although  she  received 
a  very  high  recommendation  from  her  former  employer,  and  was 
no  doubt  an  experienced  executive  secretary,  she  failed  the 
Wonderlic  test.     I  must  say  that  I  would  tend  to  discount  the 
Wonderlic  test  for  the  reason  given  by  Miss  SmallCi^i^,   i.e. , 
it  is  a  test  for  young  secretaries  recently  out  of  school  or 
older  women  just  out  of  refresher  courses.     Nevertheless,  I 
want  to  stress  that  the  important  factor  here  is  not  my 
assessment  based  on  the  evidence,  nor  even  the  assessment  of 
any  other  personnel  interviewer.     What  matters  is  what 
Miss  Rudolph  thought  about  Miss  Britnell* s  skills ,  whether  that 
assessment  was  fair  or  rot . 
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As  to  the  Question  of  Miss  Britnell's  ability  to 
withstand  the  stress  of  the  job,  we  have  an  even  more 
subjective  criterion  than  with  respect  to  secretarial  skills. 
We  have  a  letter  of  recommendation  from  the  man  whose 
secretary  Miss  Britnell  was  for  some  ten  years.     We  have  also 
the  evidence  of  two  present  executive  officers  of  that  employer 
who  knew  of  her  work  personally.     In  all  cases  they  indicate 
rather  strong  resilience  on  Miss  Britnell's  part  to  be  able 
to  deal  with  even  the  most  difficult  situations.     On  the  other 
hand,  Miss  Rudolph  states  that  she  gained  the  impression  that 
Miss  Britnell  would  not  be  able  to  maintain  the  pace  and 
meet  the  demands  of  a  dynamic  young  executive.     Again  I  stress 
that  whether  Miss  Rudolph's  assessment  was  right  or  wrong, 
if  she  came  to  that  conclusion  then  she  might  be  able  to 
refute  the  presumption  that  age  was  the  factor  in  the  events 
leading  up  to  the  complaint  at  issue. 

In  considering  Miss  Rudolph's  assessment  of  the 
qualification  of  Miss  Britnell  for  the  job  it  is  necessary  to 
return  to  the  reasons  she  gave  Miss  Britnell  for  not  sending 
her  on  to  the  employer  —  she  had  contacted  the  employer  and 
he  was  a  young  and  vigorous  man  who  wanted  a  younger  secretary. 
Miss  Rudolph  claimed  that  she  made  these  statements  out  of 
consideration  for  Miss  Britnell's  feelings  and  self-confidence. 
I  find  this  rather  astounding.     She  knew  that  Miss  Britnell 
was  concerned  about  age  discrimination.     As  a  woman  she  must 
have  known  that  no  woman  likes  to  be  reminded  about  her  age,  much 
less  about  her  age  as  a  factor  in  her  employment  prospects .  If 
she  genuinely  felt  that  Miss  Britnell ' s  typing  skills  ware  not 


up  to  the  employer's  specifications,  surely  that  would  have 
been  a  more  acceptable  and  less  insulting  reason  to  give. 
If  she  genuinely  felt  that  Miss  Britnell  would  not  be  able 
to  stand  up  to  the  strain  of  the  prospective  job,  surely  she 
could  have  told  Miss  Britnell  that  she  would  be  required  to 
work  longer  hours,  or  nights,  or  weekends,  or  at  a  faster 
pace  than  normal. 

She  did  not  give  these  reasons,   I  believe,  because 
the  reason  she  did  give  was  the  correct  one.     I  am  fortified 
in  this  belief  by  a  number  of  considerations.     In  the  first 
place,  no  speed  typing  test  was  in  fact  given.     Miss  Rudolph 
states  that  she  estimated  Miss  Britnell 's  typing  speed  from 
the  shorthand  test.     As  I  understood  the  testimony  of  the 
various  personnel  placement  witnesses,  these  are  two  separate 
tests.     Miss  Britnell1 s  application  form  shows  no  record  of 
results  either  for  a  typing  test  or  a  shorthand  test.  Finally, 
the  girl  who  did  get  the  job  with  the  assistant  treasurer, 
which  Miss  Rudolph  states  was  the  only  position  available,  was 
tested  at  61  words  per  minute  —  a  speed  which  is  about 
what  Miss  Britnell  averaged  in  the  tests  given  her  by  several 
agencies.     As  far  as  stress  is  concerned,  if  this  was  important 
in  motivating  Miss  Rudolph,  it  would  seem  likely  that  at  some 
point  in  the  initial  interview  with  Miss  Britnell  she  would 
have  raised  the  issue  of  longer  hours,  or  working  nights  or 
weekends,  but  she  did  not.     Moreover,  since  she  did  call 
Miss  Britnellfs  former  employer,  this  would  appear  Id  have 
been  an  important  question  to  raise,  but  there  is  no  evidence 
that  she  did.     For  all  these  reasons  I  must  conclude  that  the 


denial  of  interview  with  the  prospective  employer  was  because 
of  Miss  Britnell' s  age,  and  not  because  of  her  secretarial 
skills,  or  her  ability  to  work  under  stress,  and  certainly 
not  because  of  some  of  the  other  justifications  which  seemed 
to  have  been  suggested  by  the  respondent  agency  in  the 
correspondence  submitted  as  exhibits  at  this  inquiry. 

IV 

Having  decided  that  Miss  Britnell  was  denied  the 

opportunity  of  being  interviewed  by  the  prospective  employer 

because  of  her  age,  the  next  issue  that  has  to  be  determined 

is  whether  this  denial  amounts  to  an  act  of  discrimination 

within  the  terms  of  the  Age  Discrimination  Act.     For  this 

purpose  the  relevant  provisions  are: 

s.l(a)       "age"  means  any  age  of  forty  years  or  more 
and  less  than  sixty-five  years; 

(e)       "person",  in  addition  to  the  extended 

meaning  given  it  by  The  Interpretation  Act, 
includes  an  employment  agency ,  an  employers' 
organization  and  a  trade  union; 

s.5(l)       No  employer  or  person  acting  on  behalf  of 
an  employer  shall , 

(a)  refuse  to  employ  or  to  continue  to  employ 
any  person  or  discriminate  against  any 
person  with  regard  to  employment  or  any 
condition  of  employment;  or 

(b)  refuse  promotion  to  an  employed  person, 
because  of  his  age. 

By  Section  1(e)  the  respondent  employment  agency  is 
a  person  within  the  terms  of  Section  5(1).     Since  Miss  Britnell 
is  aged  forty-six,  she  comes  within  the  terms  of  Sections  1(a) 
and  5(1).     Under  Section  5(  1 ) the  act  of  discrimination  because 


of  age  could  occur  in  any  one  of  four  ways: 

1)  refusal  to  employ; 

2)  refusal  to  continue  to  employ; 

3)  discrimination  with  regard  to  employment 
or  any  condition  of  employment; 

4)  refusal  to  Dromote  an  employed  nerson. 
Clearly  neither  the  second  nor  the  fourth  possible  method  of 
discrimination  applies  to  the  complaint  which  is  the  subject 
of  this  inquiry.       Do  the  actions  of  the  respondent  agency 
with  respect  to  the  complainant  amount  to  a  refusal  to  employ? 
I  think  not.     There  is  no  evidence  that  the  respondent  agency 
had  the  authority  of  the  employer  to  hire  on  his  behalf.  They 
had  instructions,  which  are  revealed  in  the  job  order,  as  to 
the  type  of  person  who  should  be  selected,  but  apparently  only 
for  the  purpose  of  referral  to  the  employer.     From  the  evidence 
it  was  clear  that  the  respondent  was  not  the  only  agency  which 
was  referring  applicants  to  this  employer..     Some  other  agency 
filled  one  of  the  positions  covered  by  the  two  advertisements 
referred  to  earlier.     I  do  not  want  to  be  understood  as 
concluding  that  an  employment  agency  could  not  have  the 
authority  from  an  employer  to  employ  or  to  refuse  to  emp]Ar. 

For  the  sake  of  this  inquiry,  on  the  basis  of  the  facts  as  I 
have  found  them,  I  hold  that  although  the  respondent  agency 
was  acting  on  behalf  of  the  employer  with  respect  to  finding 
suitable  applicants,  it  did  not  act  on  his  behalf  to  the 
extent  of  being  able  to  employ  or  to  refuse  to  employ. 

Did  the  respondent  agency ,  acting  on  behalf  of  the 
employer,  discriminate  with  regard  to  employment  oasy^  condition 
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of  employment?     The  whole  operation  of  an  employment  agency  is 
with  regard  to  the  employment  of  job  applicants  who  are  referred 
by  the  agency  and  are  found  suitable  by  the  employer.     The  whole 
process  of  advertising,  interviewing  and  testing  is  with  regard 
to  employment.     From  the  evidence  before  me  it  was  made  clear 
that  employment  agencies  get  their  fees,  which  are  the  financial 
basis  of  their  existence,  from  the  employment  of  those  applicants 
whom  they  have  screened  and  referred.     As  one  witness  past  it, 
although  applicants  are  essential  to  employment  agencies,  it 
is  only  because  the  apency  has  received  requests  from  employers 
for  certain  types  of  individuals  for  the  sake  of  employing  them. 
Moreover,  as  the  complainant  expressed  it,  unless  the  agency 
refers  the  applicant  to  the  prospective  employer  "you  cannot 
get  your  foot  into  the  door".     Therefore,  I  conclude  that  the 
respondent  agency  did  discriminate  with  regard  to  employment. 

The  final  issue  that  has  to  be  determined  is  whether  one 
could  read  into  the  Act  an  interpretation  which  would  exclude 
certain  occupations  from  the  scope  of  the  Act.     Are  there 
occupations  where  age-related  factors  are  crucial  to  determine 
a  person's  suitability  for  employment?     The  most  obvious 
examples  where  these '  factors  could  be  considered  are,  for  example, 
"bunny"  clubs,  teenage  boutiques,  airlines.     However,  for  the 
sake  of  this  inquiry  I  am  not  required  to  comment  on  this  for 
two  reasons. 

In  the  first  place,  we  are  concerned  with  the  occupation 
of  a  private  or  executive  secretary.     The  age  of  the  secretary 
is  only  a  matter  of  preference,  and  not  a  matter crtEial  to 
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suitability  or  compatibility.     There  is  no  evidence  that 
the  age  of  a  secretary  determines  her  skills,  initiative, 
Dersonality,  reliability,  conscientiousness.     Without  doubt 
people  have  preferences,  but  I  fail  to  see  how  a  preference 
for  a  younger  secretary  is  any  different  than  a  preference 
for  a  secretary  who  is  white,  or  black,  or  brown,  or  one 
who  is  Christian,   or  Jewish,  or  Muslim.     In  the  examples,  if 
the  preference  is  applied  to  the  point  of  discriminating 
against  those  of  a  different  colour  or  religion,  then  it  would 
be  unlawful.     The  Act  does  not  orohibit  preference  on  the 
basis  of  physical  attractiveness  or  mental  alertness  or 
personality.     It  does  prohibit  discrimination  because  of  age. 

The  second  point  which  must  be  stressed  is  that  the 
Act  in  any  case  makes  my  determination  easier  because  it  does 
not  include  any  qualifications  on  the  prohibition  of  discrim- 
ination because  of  age.     Section  5(1)  does  not  say  "solely 
because  of  age",  nor  "age  exclusively".     The  term  age  is 
qualified  only  in  Section  1(a)  as  being  "any  age  of  forty  years 
or  more  and  less  than  sixty-five  years".     Moreover,  Section  3 
of  the  Act  provides  for  exemption  of  designated  occupations 
from  this  Act  or  any  provision  thereof.     Private  or  executive 
secretaries  have  not  been  excluded  under  Section  3. 

My  conclusion,  therefore,  is  that  the  respondent 
Michael  Brent  Personnel  Placement  Service  did  discriminate 
against  the  complainant  Miss  Winifred  Britnell  with  regard  to 
employment  within  the  terms  of  Section  5(1)  of  the  Age 
Discrimination  Act,  1966. 
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V 

Before  submitting  my  recommendations  for  the  consideration 
of  the  Minister,   I  should  like  to  thank  both  counsel  for  their 
able  presentations  at  this  hearing,  and  for  the  assistance  thev 
rendered  to  me  by  forceful  but  reasonable  argument. 

I  should  refer  briefly  to  some  of  the  statements  made 
by  Mr.   Reid  in  criticism  of  the  Age  Discrimination  Act  and  the 
procedure  therein.     I  will  do  so  only  briefly,  because  I  feel 
that  these  criticisms  should  be  dealt  with  in  greater  detail  in 
a  separate  study.     However,  reference  was  made  to  the  Ae-e 
Discrimination  Act  as  giving  cause  for  concern  as  if  it  were 
unique  or  uniquely  administered.     The  inquiry  procedure  is 
surelv  not  novel.     In  Ontario  we  have  a  Public  Inquiries  Act, 
R.S.O.   196  0,  c.   3  23,  and  so  do  the  other,  provinces  and  the 
federal  government.     In  addition,  we  have  inquiries  authorized 
under  such  legislation  as  the  Securities  Act,  S.O.   1966,  c.  142, 
and  many  others.     The  powers  of  the  Board  of  Inquiry  under  the 
Age  Discrimination  Act  are  those  of  a  conciliation  board 
under  Section  28  of  the  Labour  Relations  Act,  R.S.O.  1960, 
c.   202.     This  provision  has  been  in  force  for  many  years. 
Moreover,  the  Age  Discrimination  Act,  like  the  Ontario  Human 
Rights  Code,  provides  for  a  hearing  which  meets  the  requirements 
of  natural  justice  as  defined  by  the  Supreme  Court  of  Canada  in 
such  cases  as  St.  John  et  al  v.   Fraser ,   [1935]  S.C.R.  441; 
L'Alliance  des  Professeurs  Catholiques  de  Montreal  v.  The 
Labour  Relations  Board  of  Quebec,   [1953]  2  S.C.R.   140.  These 
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requirements,  as  I  understand  them  from  these  cases  are: 
adequate  notice,   information  as  to  the  case  that  has  to  be 
met,  and  an  opportunity  to  be  heard  without  bias  on  the  Dart 
of  the  tribunal.     Furthermore,  by  Section  6(5)  of  the  Act  the 
procedure  of  the  Board  of  Inquiry  under  the  Age  Discrimination 
Act  goes  further  towards  protecting  the  rights  of  the  person 
whose  affairs  are  being  investigated  than  was  required  by 
the  Supreme  Court  of  Canada  in  the  case  of  Laf leur  v.   Guay , 
[1965]  S.C.R.   12.     And  I  must  record  my  approval  of  this 
extended  protection. 

Mr.   Reid  raised  the  spectre  of  the  "big"  state  with 
unlimited  resources  bearing  with  its  full  weight  upon  the 
employer  with  limited  means  at  his  disposal.     And  this  is  a 
matter  for  concern  in  any  instance  of  the  administration  of 
justice.     All,  reasonable  protection  must  be  extended  to  a 
respondent.     However,  one  must  also  bear  in  mind  that  legis- 
lation such  as  the  Age  Discrimination  Act  is  designed  to 
protect  those  members  of  our  society  who  have  even  more 
limited  means  to  protect  themselves  than^those  who  are  in  a 
position  to  deny  employment  to  them.     Certainly  a  hearing, 
such  as  the  one  conducted  here,  must  be  upsetting  to  the 
proprietor  of  the  respondent  agency,  and  even  more  so  the 
employee  directly  involved,  i.e.,  Miss  Rudolph.     But  on  the 
other  hand,  can  it  be  doubted  that  the  victim  of  discrimination 
suffers  more  humiliation  and  financial  loss?     I  think  not. 

One  point  raised  by  Mr.   Reid  has  given  me  considerable 
concern,  and  that  is  the  admissibility  of  the  evidence  of  the 
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Human  Rights  Officer.     During  the  hearing  I  ruled  that  at 
that  point  I  did  not  want  to  exclude  it.     Pending  further 
study  and  further  report  on  this  issue,  and  without  prejudice 
to  any  subsequent  recommendation  that  mav  be  made  with  respect 
to  such  evidence,   I  have  decided  for  the  sake  of  this  inquirv 
not  to  refer  to  the  testimony  of  the  Human  Rights  Officer, 
Mr.  A.  Arnason.     However,   I  do  not  believe  that  the  require- 
ments of  administrative  law  with  respect  to  inquiries  would 
exclude  such  evidence.     Whether  for  public  oolicy  reasons, 
for  the  sake  of  encouraging  respondents  to  speak  more  freely 
to  Human  Rights  Officers,  any  such  conversation  should  be 
deemed  privileged,   is  a  decision  which  I  feel  does  not  have 
to  be  made  for  the  purDOses  of  this  report. 

I  was  urged  by  Mr.   Scott  that  if  I  concluded  that  the 
respondent  committed  an  act  of  discrimination  within  the 
meaning  of  Section  5(1)  of  the  Act,  I  should  recommend  to 
the  Minister  to  make  an  order: 

1)  to  compel  the  respondent  to  disclose  the  name  of 
the  employer  who  placed  the  job  order; 

2)  to  refer  these  proceedings  to  the  Supervisor  of 
Employment  Agencies  for  whatever  action  is  deemed 
necessary ; 

3)  to  compensate  the  complainant  for  the  loss  of 
salary  for  the  period  from  the  date  of  the 
interview  until  January  3rd,   1968,  when 

Miss  Britnell  commenced  working  at  her  present 
place  of  employment; 

4)  to  require  the  respondent  to  write  a  letter  of 
apology  to  the  complainant; 

5)  to  require  the  respondent  to  express  its  policy 
to  abide  by  the  Act  and  to  inform  all  its 
clients  to  that  effect. 
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In  contrast,  Mr.   Reid  urged  me  that  if  I  did  conclude  that  an 
act  of  discrimination  had  been  committed  I  should  recommend 
prosecution  under  the  Act  rather  than  a  ministerial  order 
along  the  lines  urged  by  Mr.  Scott. 

As  explained  earlier,  employment  agencies  must  apply 
age  requirements  on  the  basis  of  explicit^  or  implicit 
instructions  from  the  employer.     I  have  decided  that  this 
must  have  been  the  situation  here,   even  if  Miss  Rudolph  did 
not  contact  the  employer  specifically  with  respect  to  the 
complainant.     During  the  course  of  the  hearing  the  question 
of  disclosure  was  raised,  and  1  reserved  judgment  on  this 
point.     It  is  quite  possible  that  if  disclosure  to  the 
Commission  had  been  made  at  an  earlier  time,  a  settlement 
might  have  been  reached.     However,   I  do  not  doubt  that  the 
respondent  was  in  the  difficult  position  of  not  being  able 
to  make  such  disclosure  for  fear  of  losing  his  client,  and 
perhaps  losing  others.     Under  these  circumstances  too  great 
an  onus  lies  upon  employment  agencies.     Employers  are  able 
to  evade  responsibility  for  what  is,  directly  or  indirectly, 
their  decision  as  to  discrimination.     Therefore,   I  would 
recommend  that  in  future  in  similar  cases,  the  Board  of 
Inquiry  should  commence  by  compelling  disclosure  of  the  name 
of  the  employer  in  camera.     The  inquiry  should  then  be  sus- 
pended until  after  the  Commission,  through  the  Human  Rights 
Officer,  attempts  to  deal  with  the  employer  and  with  the 
agency,  with  a  view  to  settlement  of  the  dispute.   Only  after 
such  attempts  fail  should  the  inquiry  proceed,  with  the  Qt*f>Uy*r 
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being  added  as  a  respondent.     In  this  instance,  however,  I 
feel  that  even  though  it  was  because  the  agency  refused  to 
disclose  his  identity,  since  the  employer  was  not  contacted, 
had  no  opportunity  to  talk  to  the  Human  Rights  Officer,  and 
was  not  at  the  hearing,  he  should  not  be  affected  by  my 
findings.     Neither  the  complainant  nor  the  respondent  in  this 
inauiry  should  have  to  wait  a  further  period  pending  contact 
with  the  employer,   nor  should  they  have  to  go  through  the 
whole  proceedings  with  all  its  attendant  Publicity  after 
such  contact. 

I  would  not  recommend  referring  these  proceedings 
to  the  Supervisor  of  Employment  Agencies  for  further  action, 
leading  to  possible  revocation  of  the  respondent's  license. 
Unless  there  is  refusal  to  abide  by  the  terms  of  the  order 
that  is  to  be  made,   I  feel  this  action  would  be  too  drastic 
in  the  circumstances.     The  object  of  anti.-discrimination 
legislation  is  not  punishment:   it  is  vindication  of  the 
victims  of  discrimination,  their  compensation  if  appropriate, 
and  the  persuasion  of  those  members  in  our  society  who  do 
discriminate  or  who  might  have  discriminated,  that  such 
conduct  is  detrimental  to  the  welfare  of  our  society  as  a 
whole,  and  in  the  long  run  is  costly  to  the  community  and 
its  taxpayers. 

It  is  for  the  last  mentioned  reasons  as  well,  that  I 
would  not  recommend  prosecution,  but  would  instead  recommend 
the  paying  of  compensation  1d  the  complainant.  Legislators 
in  Canada  and  the  United  States ,  in  enacting  humanrigfts 
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legislation,  and  administrators  of  such  legislation,  have 
reDreatedly  emphasized  that  their  purposes  would  not  be 
served  if  the  emphasis  were  on  punitive  measures.  Also, 
the  victims  of  discrimination  receive  little  if  any  benefit 
from  the  Dunishment  of  offenders.     What  they  need  is  access 
to  employment  and  accommodation,   and  compensation,  where 
that  is  applicable,   if  such  access  has  been  denied  them. 
There  may  be   iust if ication  for  prosecution  in  instances  where 
the  breach  of  the  legislation  has  been  flagrant,  repeated, 
and  where  the  victim  might  have  little  redress  through 
compensation  or  access  to  the  services,  but  that  is  not  the 
situation  with  resDect  to  this  complaint. 

I  would  recommend  that  Miss  Britnell  be  compensated 
for  loss  of  wages.     I  would  recommend  that  she  be  compensated 
at  the  rate  which  is  being  received  by  the  girl  who  was 
hired  for  the  position,   i.e. ,   $400  per  month.     The  period 
for  which  compensation  should  be  paid  cannot  go  beyond 
January  3rd,   196  8,  as  that  is  when  the  complainant  commenced 
her  present  employment,  and  it  is  also  about  the  time  when 
she  turned  down  an  offer  of  placement  by  the  respondent. 
The  girl  who  was  hired  started  on  November  20th,  1967. 
Without  any  evidence  to  the  contrary,  I  must  presume  that 
that  is  the  earliest  date  at  which  the  complainant  could 
have  commenced  employment.     The  complainant  did  say  that  she 
worked  for  a  period  of  five  and  one  half  days  in  the  interim 
period,   and  so  I  would  subtract  that  time.     The  period  from 
November  20th  to  Januarv  3rd  covers  the  Christmas  and  New  Year 
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holidays.  Therefore,  in  total  I  would  recommend  compensation 
for  five  weeks  at  $100  per  week,  for  a  total  of  $500. 

Finally,  I  would  recommend  that  a  letter  of  apology 
be  written  by  the  respondent  to  Miss  Britnell,  and  that  an 
undertaking  be  made  by  the  respondent  with  the  Commission 
to  abide  by  the  provisions  of  the  Age  Discrimination  Act, 
and  to  inform  all  employers  who  are  clients  of  the 
respondent  to  this  effect. 

If  the  respondent  undertakes  to  abide  bv  all  these 
recommendations,   I  would  recommend  that  no  further  action 
be  taken.     Otherwise,  an  order  should  issue  to  compel 
performance  as  recommended  herein. 


All  of  which  is  respectfully  submitted 


W.S.   TARNOPOLSKY  -  CHAIRMAN 
7th  June,  1968  . 


